Memorandum 75-63

Subject: Study 63.60 - Admissibility of Duplicates

The Tentative Recommendation Relating to the Admissibility of Duplicates in

Evidence (copy attached) was disiributed for comment to various interested persons
and organizations.

GENERAL REACTION

With one exception (see Exhibit I}, the commentators all approved the tenta-
tive recommendation in prineiple although some suggested matters that they believed
should be considered by the Commission. Most of the letters received are attached
as exhibits to this memorandum. Other persons sent the following comments;

Paul Wyler, Referee, California Unemployment Insurance Appeals Board, comments:
"I hereby approve the tentative recommendation relating to admissibility of Qupli-
cates in evidence."

David S. Kaplan, General Counsel, Sacramento Municipal Utility District,

comments: "I approve the . . . recommendation.”

SUGGESTIONS CONCERNING TENTATIVE RECOMMENDATION

General comment. The staff believes that it would not te desirable to change

the text of the proposed sectioca. We belleve that the proposed section should

adopt the text of the federal rules with only such revisions as are necessary to
conform to the terminology of the California Evidence Code. At the same time, we
believe that the various suggestions have merit and propose various revisions or
additions in the Comment to the proposed section to cover matters raiged by the
persons commenting on the tentative recommendstion. The copy of the tentative
recommendation which is attached shows the various revisions in the Comment proposed

by the staff. We discuss these below.



Electrostatic method of reproduction. Exhibit VI (District Attorney, County

of Los Angeles) suggests that the text of the sectlon make specific mention of the
Telectrostatic™ method of reproducing duplicates. We have added the following
sentence to the text of the Comment: "4 counterpart produced by an electrostatic
method of reproducing the writing would qualify as a duplicate since 1t is produced
by an 'equivalent technique which accurately reproduces the writing itself.'" Is

this addition desirable?

Duplicete prepared for litigation. Exhibit VI (District Attorney, County of

Los Angeles) suggests that a subdivision be added to the text of the section to
provide that a duplicate is not rendered inadmissible because it was prepared for
1litigation. We have added the following sentence to the text of the Comment: "The
fact that the duplicate was prepared for litigation does not prevent its admission

under Section 1500.5%., Compare Dugar V. Happy Tiger Records, Inc., 41 ¢sl. App-3d

811, 816-817, 116 cal. Rptr. 412, _ ,  (1974)." This is merely a clarifying
addition.

Colored documents, photographs, or movies. Exhibit IV (Marzon) and Exhibit V

(Kohlman) suggest that some meution be made concerning how the section will apply

to colored documents, photographs, or movies. In line with Mr. Kohlman's suggestion,
we have added the following sentence to the text of the Comment: "If the original
is in color (such as a multi-colored document, colored photograph, or color movie),
the Guplicate must be in the same colors as the original unless the coloring of

the originel is immaterial in view of the purpose for which the duplicate is to be

received in evidence.”

This seems to be a sound rule and the rule that would apply
absent any steatement in the Comment.

Liberal finding concerning genuine guestion g£ authenticity 2£ writing itself.

The House Report concerning Federal Rule 1003 states: 'The Committee approved this
rule in the form submitted by the Court, with the expectation that the courts would

be liberal in deciding that a 'zenuine question is raised as to the authenticity



- o of’tne origlnei '" The staff beljeves that it is desirable to include the same

.. policy expression in the Compent sud we have revised the relevant portions of the

Lomment to read:

Under subdivizion {b}, durlicates will not be .dimitted into evidence
if either a genulne question {e zalsed as to the suthenticity of the write
ing itself or in the clircumstances admisrsm:"z of the daplicate would be une
fair. The courts should be Liberaj in that & :s_%% vestion is

- radsed a5 tothe .uthenticlyy of ihe i t"ﬁ”f Bt to

BRER era) muie af Evidence ] j in The Jart,
YL BCoOm 1 LRI T‘b Sess., Nov, Eéd. I Y For.
mtampfe , T; '8 party opposing ad;m s5Ton o7 & supIicate aSieges specific faets
ini£¢ﬁ$img makes 8 good faith claim that the writing from which a duplicate

" has beer made 16 w Fowgery not authentic and it would be ractical or
more difficult to determine Lhe autnegticlity of = 'E”rﬁi%m
Han T be produced

he dupiicate, The court mey chould require toat the
Tor oation before pemitting the duplicate to be introduced in
GV1dence. Bee Bection 1510.

IR

'I’he staff believea that this is a necessary revision if we are to conform to the
-federul rule and the legisletive histery that will be used to interpret that rule.
hbz:ecver, the addition will meet the objection made by Mr. Kipperman (Exhibit I)
who opposes the tentative recommendetion. |
duzlicate for 1nsgeccian Ly otzer party. Exhivit Iv (Merzon) suge

gests that & procedure be provided for filing the duplicate with the court to allow
the cpposing party to inspect it and make an objection and that faillure to so obe
. Ject would be & waiver of the right to object at the trial. This is baslcally the
echeme vwe proposed in our recommendation relating to admlesibility of business
records. . The Assembly Judiclary Committes rejected that recemmendstion because it
was considered exceedingly complex and an umwary party might inadvertently waive
his right to object to evidence at the trizsl. As our Comment points ﬁt, in a
cape where a party is concerned that the other party might object to tﬁe admission
of the duplicate, hé can seek to cbtain a stipulation as to admiseibility or can
use the procedure set cut in Code of Civil Procedure Seetion 2033 to obtain an
admizsion of the genuinenigs of the origimal, Accordingly; the staff does not
recommand t!ut the procac;:re sugoested by Mr. Merzon be incorporated ianto the

recommendation.



Copy of copy. Mr. Kohlman (Exhibit V) suggests that the rule should provide,

or the Comment make clear, that the "duplicate" is a reproduction of the originsl
document unless the proponent satisfactorily justifies the use of & reproduction
of 2 -CQpY. If this is considered to be sound policy by the Commission, the
staff believes that the rule should be incorporated into the text of the stitute.
An alternative would be to 2dd to the paragraph of the Comment discussing the
authentication requirement, the following sentence: “'Thus, if the duplicate 1is

4 duplicate of a copy of the writing itself, the person offering the duplicate in
evidence must make a sufficient preliminary showing of authenticity of the dupli=-
cate; the copy of which it 1s 2 counterpart, and the original writing itself. See
Section 1401 and Comment thereto.” This proposal would not incorporate the rule
suggested by Mr. Kohlman.

Burden of explaining post-occurreuce entries or alterations. Mr. Kohlma..

(Exhibit V) suggests that the Comment should make clear that the proponent of the
duplicate should have the continued burden of explaining and Justifying any post-
occurrence entries, corrections, alterations, or modifications of the original
document or copy of the docuwrent from which the duplicate is made. If this

point is considered to have merit, the following might be added to the discussion
of authentication in the Comment: “Nothing in Section 1500.5 relieves the person
of fering the duplicate in evidence from the burden of explaining and justifying
any post-occurrence entries, correctlions, changes, alteratio.s, or modifications

in the writing itself or in the copy of the writing itself from which the duplicate
is made.’

APPROVAL FOR PRINTING

The staff recommends that the tentative recommendation, with such revisions
&s the Commission determines shonuld be made, be approved for printing and submission
to the 1976 legislative session.
Respecifully submitted,

Jonn H. DeMoully
Executive Secretary b~



Memo T9=63 EXHIBIT I
Law OFFICES

KIPPERMAN, SHAWN & KEKER

407 SANSOME STREET, SUITE 400
SaN FRANCISCO, CALIFGRNIA 94111

STEVEN M. KIPPERMAN Eagust 13, 1975 TeLemonE
SJOEL A, SHAWN {415} 788-2200

JOHMN W. KEKER

California Law Revision Commission
Stanford Law School
Stanfcrd, California 94305

RE: ADMISSIBILITY OF "DUPLICATES" IN EVIDENCE [TENTATIVE
RECOMMENDATION)

Gentlemen:

Inasmuch as there is little dissatisfaction with the present
Best Evidente Rule, I oppose the further "tinkering" you pro-
pose 1in the above-referenced Tentative Recommendation.

In this modern day of the omnipresent xerox machine, genuine-
appearing coples can easily -be created which in fact are not

at all true copies of original documents. That simple fact

I think weighs equally with your observation that true copies
are easlly made and used by people as though they were originals.

The present Rule is adequate, in practice it is not a problem at
all, and copies ‘are routinely used in evidence. Perhaps the
greatest risk with your proposal is that I fear the trial judges
of this State will be guite loathe to find that a "genuine
question" of authenticity exists with respect to copies. What
your proposal is going to do is make any piece of paper run on

a xerox machine an admissible piece of evidence. That, I think,
is a disaster.

Very truly yours,

ST M. KIPPERMAN

SMK:1lb

R
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Mxr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California 94305

Re: Tentative Recommendation Relating to
admissibility of Duplicates in Evidence

Dear John:

T think that the statute as recommended by the
Commission on admissibility of duplicates in evidence repre-
sents a much needed change in the law, to accord with modern
circumstances. I also think that the statute is satisfactorily
drafted to accomplish the intended purpose.

Sincereliy,

VAP

Richard H. Wolford
BRHW: ndb :
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e75

California Law Review Comnission
Stanford Law School
Stanford, California 94305

Re:

Tentative Recommendation Relating to Ad~

missibility of Duplicates in Evidence

Gentlemén:

I have received your tentative recommendation

dated June 30, 1975 regarding admissibility of duplicates
in evidence and concur wholeheartedly with the report and
recommendaticn.

Organlzations have grown to the p01nt where it
is often difficult and outrageously expensive to obtain
possession of originals for use in protracted litigation.
At the same time, Xerox copies are commonly used in the
most important business transactions without any distinction.

adoption of the Federal Rule relating
as a welcome change to California law.

Therefore the
to duplicates will come

Sincerely,

(A S

cmas B. Donovan

TBD:yay
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Memo T5-63 EXIIBIL IV

LAW OFFICES

DGLE, BALLO & MERZON

CHARLES E. GOLE PO MOARO MAY BOULEVARD SAN LULS OMISPD OFFICE
RAY A, GALLY MORRD BAY, CALIFDANIA 3442 {80%] 5431088
JAMER B, MERTON [4OB8] 772-73K3 « ?7R-7are

4« K. GEORGE MAIL TOH POST GFFICE BOX 720

JOREFH T, MELONE

July 21, 1875

. California 1Law Revision Cormission

Stanford Law School -

' Stanford, Californias 94305

et

Re: Tentative Recommendation Relating to Admiaaibility
~ of Duplicates in Evidence ,

ﬁny c ntg w'.iti;r‘éspeét to the above-referenced

recommendation are as follows:

}. 1 agree with the concept proposed.

2, Using the example of & motion picture ( a writing
a8 defined by Evidence Code Section 250), does the definition
of "duplicate" include a black and white copy of a color
movie? The same question could be posed with respect to a
black and white Xerox of a multi-colored document. If it ie
& "duplicate,"” then the proponment would only have to be
concerned with an objection to the effect that it would be
unfair to admit the duplicate on account of the importance
of the colers involved to the question at lssue. However,
if it does not ‘galif as a "duplicate,” then the suggested
chanﬁ doesn’t much good because there are a great many
writings in which the original contains more than two colors.
Therefore, I feel that the definitional section should be
expanded to make it clear whether or not the color scheme has
to be reproduced in order for & copy to qualify as a "duplicate."

3. Although it is suggested that CCP 2033 be used to
satisfy foundational problems, it might be preferable to set
forth a procedure whereby the proponent can, for example, file
the "duplicates" with the court and allow the opposing party
a certaln period of time in which to file objections thereto

ursuant to Section 1500,5(b) or otherwise such objections will
ge deemed waived, In other words, tliere has to be some sure

- way -of walking into court krnowing that the "duplicates' can be

used without one of the indicated oblections being madg, ether-
wise the utility of the section 1s deatroyed. L

incerely,

2S B, MERZON - — o
11t | - _ - L



Memo T5-63 EXHIBIT ¥

Bowens, PriesTt, NosLea & EOHLMAN
ATTORNEYS AT Law

DAVIE W. BOWERS ORTH FiMET STREET TELECRHONE
MICKAEL BRIEST #8 NORTH FInET STREET {208 R87- 1230
ALAN L. NOBLER HAN JOSE, CALIFOBRNIA BANS

AICHARD ), KOHLMARN
AR M, CRIDRS

July 30, 1975

California Law Revislon Commissicon
School of Law, Stanford University
Stanford, Califcrnia 94335

RE: Tentative Recommendation relating to Admissibility
of "Dupiicates” in Bvidence

Gentlemen:

I have received and reviewed the tentative recommendation
relating to admissibility of "duplicates" in evidence
dated June 30, 1275,

Ag a trial lawyer with twelve years experience and having
recently taught evidence at the University of Santa Clara
School of Law, I am intimately familiar with the problems
that the tentative recommendation deals with. I am in
general support of the recommendation.

However, I foresee ‘two possible problems which should
be considered before the final recommendation is submitted.

" The first problem concerns colored originals. Reproduction
technology has now reached a peint where a multi-colored
document can be copied and reproduced in the colors as
the original. I think the proposed statute or the comment
should make it clear that the duplicate should be the
game colors as the original unless the coloring of the
document is immaterial ~&m the purpose for which it is
offered into evidence. '

The second problem concerns copies of copies and post-
occurrence alteratlons of the original document or copies

of the document from which "duplicates" are made. I think
the rule should provide, or the comment make clear, that

the "@uplicate" is a reproduction of the original document
unless the proponent satisfactorily justifies the use of a
repooduction of a copy of the original. Also, you should
have the continued burden of explaining and justifying any
alterations or post-occurrence entries, corrections, changes,
or modifications. .

LA
s

' X
ST e

-



Bowgnrs, PriesT, NOBLEE & KOHIMAN
.

ATTORNEYS AT LAW

Califorria Law Revision Comrission
Page two
July 30, 19%E

Thank you very much ?/

vepd tyul ?f‘?/./ o
L~

7. KOHLMAN

RIK:cjk

-



"« JOBEPH P. BUSCH, DISTRICT ATTONNEY

EXHIBIT VI

COUNTY OF LOS ANGELES

OFFICE OF THE DISTRICT ATTORNEY
BUREAU OF SPECIAL OPERATIONS
. GRHMINAL COURTS SUILDING
210 WEST TEMPLE STRZEY
LO® ANGELES, CALIFORNIA 30012

974-3881 . ‘ RICHARD W. HECHT, Dinactor

JOHN E. HOWARD, CHICF DEFUTY BIBSTRICT ATTORNKY
GORDON JATUCRSON, ABSISTANT DISTRICT ATTORNEY

July 30, 1975 .

_California Law Reviaion Commission
School of Law

Stanford University

Stanford, California 94305

Gentlemen:

This ia to indicate that our office is in accord with the addi~
‘tion of section 1500, 5 to the Evidence Code. We suggest

that for the sake of making the rule as clear as possible, there

might be two modifications {euentillly of form rather than of

sub'tnnce}

First, the new section 1500.5 {a) should -puciﬂully mention

the electrostatic mefliod (perhaps in lines 4-5, so that clause
would read " . . . or by electrostatic or chemical reproduc~

tion. . ¢ "f

Second, by additibn of a third paragraph td specifically alter

the Dugar rule (Dugar v. Happy Tiger Recurdl, Inc,, 41 CA

- 34 811). For example, it might read

"{c) A duplicate is not rendered inadmissible because
it was prepared for litigation, "

Very truly yours,

JOHN E, HOWARD
- Acting District Attorney

eohﬂ.'é'fnma.

ROBERT E., REMER e
Acting Director Cee L




Memo 75-63 EXHIBIT VII

RIiCHARD H. KEATINGE
THE BIKTM FLOOA  BROADWAY PLAZA
© 700 BOUTH FLOWER STAELT
LOS ANGELES, CALIFORNIA BOGI?

August 5, 1975

Mr, John .De Moully
Executive Secretary
California Law Revisicn
" Commission

‘Stanford University

School of Law _
Stanford, California 94305

Dear John:

I just reviewed the CGmmissibn‘s,tentafive

" Recommendation ‘Relating to Admissibility of "Dupli-

cates" in Evidence dated June 30, 1975, and find -

" . myself in complete agreement with it.

' In view of your interest in evidence law,

"I am enclosing herewith a copy of a document which

we recently prepared covering the legislative history
of each of the new Federal Rules of Evidence. As a
matter of information, we should point out that the
document We have prepared is not intended to be a
treatise on evidence law, but is basically a cut-
and-paste job of the respective ¢comments on each :
individual rule from the Advisory Committee Recom~
mendations, the House Judiclary Committée Report,
the Senate Judiciary Committee Report, the Confer-
ence Comnittee Report and by the House Floor Manager
of the Bill. B ' '

_We originally prepared this document for
the' litigators in our firm, as we were unable to
find anything else which contained the same material

~organized in quite this fashion. We felt it was

important to have the legislative history materials
organized in this manner, as the precise provisions
of many of the rules were substantially changed as



‘Mr. John be Moully
Page Two
August 5, 1975

‘the bill went through the legislative prbcéas, and
it is often difficult to know exactly what the rules
mean unless you can trace their legislative higtory
from beginning to end. '
| Sincerely,

' c

Richard H. Reatinge

, RHK:mﬁ
Encl.



STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION
relating 10

ADMISSIBILITY OF "DUPLICATES" IN EVIDENCE

June 30, 1975

CaLwornia Law Revigion Commission
Behool of Law -
Stanford University
Stanford, California 94305

-

%mm Kote: This tentative recommendation is being distributed so tbat
interes persons will be advised of the Commission’s tentatlive conclusions and

can make thelr views known to the Commission. Any commente sent to the Commis=
sion will be considered when the Commission determimes what recommendation, if
any, it will make to the Californis Legislature. It 1s just as important to
advise the Commiseion that you approve the tentative recommendation as it is to
advise the Commission that you object to the tentative recommendation or that
you believe that it needs to be revised. COMMENTS OR THIS TENTATIVE RECOMMENDA-
. PTON SHOULD BEE EENT TO THE COMMISSION NOT LATER THAN AUGUST 20, 1975. )

The Cosmission often substantially revises tentative recommendations €s s
regult of the comments it receives. Hence this tentative recommendation is not
necessarily the recammendation the Commission will submit to the legislature.



#63.60 June 30, 1975

TENTATIVE RECOIMENDATION
relating to

ADMISSIBILITY OF "DUPLTCATES" IN EVIDENCE

The development of accurate methods of copying documents and write-
ings and the commonplace use of metheds of reproduction which produce
coples identical to the originci lave rzsuited in a reexamination by the
courts and evidence authorities of the need for the production of orig-
inal writings as required by the "best evidence rule."1 The newly
adopted Federal Rules of Evidenc3,2 while generally continuing the
requirement of the production of the original,3 contain a provision,
Federal Rule of Evidence 1003, permitting admission into evidence of a
"duplicate.” This rule provides:

A duplicate is admissible to the same extent as an original unless

(1) a genuine question is raised as to the authenticity of the

original or (2) in the circumstance it would be unfair to admit the
duplicate in lieu of the original.

Federal Rule of Evidence 1001(4) defines a duplicate as:

[A] counterpart produced by the same impression as the original, or
from the same matrix, or by means of photography, including en-
largements and miniatures, or by mechanical or electronic rerecord-
ing, or by chemical reproduction, or by other equivalent techniques
which accurately reproduces the original.

In a recent California case, Dugar v. Happy Tiger Records, Inc.,&

the court was specifically presented with the question of whether photo~

static or "xeroxed" copies of original invoices prepared specifically

1. See C. McCormick, Evidence § 236 (zd ad. 1972); & J, Vigmore, Evi-
dence § 1191 (Chadbourn rev. 1972); B. Witkin, California Evidence
$ 690 (2d ed. 1966). Indeed, one comnmentator has suggested that
the best evidence rule be eliminated completely as having outlived
its usefulness. Broun, Authentication and Contents of Writings,
1969 Law and the Social Order €11 (1269).

2. Pub. L. No. 93-595 (Jan. 2, 1875).
3. Pub. L. No., 93-595, Rule 100Z (Jan. 2, 1%75}.
4, 41 Cal. App.3d 811, 116 Cal. Rptr. 412 (1974).




for the litigation could properly be used as evidence without either
producing or accounting for the original. The court--while noting that
commentators have urged the adoption of the broad federal “duplicate
original" rule-~stated that, until the California Legislature amends the
best evidence rule, Evidence Code Section 1500, photostatic copies such
as those offered in that case are secondary evidence which are admis-
sible only if they fall within one of the statutory exceptions.5

Under Evidence Code Section 15006 the content of a writing normally
must be proved by the original writing itself and not by a copy of the
writing or testimony as to its content. The only circumstances under
which secondary evidence may be used are specifically set out in the
code.? Additionally, the case law which provided for priority between
types of secondary evidence has been codified;8 when the original writ-
ing i{s unavailable, the proponent of the evidence must prove the content
of a writing by a copy if he has one in his possession or, in the case
of officilal writing, can obtain one by reasonable diligence before

testimonlal secondary evidence can be admitted.

5. Id., at 816-817, 116 Cal. RWptr. at 415.
6. Section 1500 provides:

Except as otherwise provided by statute, no evidence other
than the writing itself is admissible to prove the content of
a writing. This section shall be known and may be cited as the
best evidence rule.

7. Evid. Code §§ 1501 (lost or destroyed writing), 1502 (unavailable
writing)}, 1503 {writing under control of opponent), 1504 (collater-
al writing), 1505 {(other seccndary evidence if proponent does not
have copy), 1506 (copy of public writing), 1507 (copy cf recorded
writing), 1508 (other secondary evidence of public or recorded
writing), 1509 (voluminous writings), 1510 (copy of writing pro-
duced at hearing), 1530 (writing in official custody), 1532 (offi-
cial record of a recorded writing), 1550 (photographic copies made
as business records), 1551 (photographic copies where original
destroyed or lost), 1562 (copy of business records).

8. Evidence Code Sectlon 1505 codifies Ford v. Cunningham, 87 Cal.
209, 25 P. 403 (1890), and urphy v. ¥lelsen, 132 Cal. App.2d 396,
282 P.2d 126 {1955). Evidence Code Section 1508 codifies Hibernia
Sav. & Loan Soc. v. Boyd, 155 Cal, 193, 100 P. 239 (1909}, adding
the requirement that the party exercise reasonable diligence to
cbtain a copy 1n the case of writings in the custody of a public
entity or recorded in public records.

-3-



In California, carbon coples produced contemporaneously with the
original writing have generally been accepted as duplicate originals and
have been introduced without the necessity of showing that the original
is unavailable.9 The courts have relied on the fact that the carbon
copy is in fact prepared at the same time as the orlginal as, for exam=-
ple, a carbon of a sales receipt. Thus, the possibility of error aris-~
ing from subsequent hand copying is eliminated. However, the rule
regarding carbon coples was not, either in California or in other states,
extended to cover modern photographic or electronic reproduction. 1In
advocating the extension of the rule regarding carbons to coples pro-

duced by modern technological copving techniques, licCormick states:1

The resultlng state of authority, favorable to carbons but
unfavorable to at least equally reliable photographic reproductions,
appears inexplicable on any basis other than that the courts,
having fixed upon simultaneous creation as the characteristic
distinguishing of carbons from copies produced by earlier methods
have on the whole been insufficiently flexible to modify that com-
cept in the face of newer techmological methods which fortuitously
do not exhibit that characteristic. Insofar as the primary purpose
of the original documents requirements is directed at securing
accurate information from the contents of material writings, free
of the infirmities of memory and the mistakes of handcopying, we
may well conclude that each of these forms of mechanical copying is
sufficient to fulfill the policy. Insistence upon the original, or
accounting for it, places costs, burdens of plannipg and hazards of
mistake upon the litigants. These may be worth imposing where the
alternative is accepting memory or handcopies. They are probably
not worth imposing when risks of inaccuracy are reduced to a mini-
num by the offer of a mechanically produced copy.

In 1951, California made a significant advance in the recognition

of photographically reproduced coples of writing by enacting the Uniform

9, Edmunds v. Atchison, T. & S.F. Ry., 174 Cal. 246, 162 P. 1038
(1917); People v. Lockhart, 200 Cal. App.2d 862, 871, 19 Cal, Rptr,
719, 725 (1964). See Pratt v, Phelps, 23 Cal. App. 755, 757-758,
139 P. 906, 907 (1914). For a compilation of cases from other
states, see Annot., 65 A.L.R.2d 342 (1959).

10. C, HeCormick, Evidence § 236, at 569 (2d ed. 1972).
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N 1 1t
Photographic Copies of Husiness anc Public #ecords as Evidence Act. As
amended, this provision--which is vresently Evidence Code Section 1550~-
provides:
A photostatic, microfilu, miciveard, miniature paotographic or
other photographiec copy ar reyroduction, or an enlargement thereof,
of a writing is as admis:zible us the writing itself if such copy or
reproduction was madc and proserved as 4 part of the records of a
business {as defined by Section 1276) in the regular course of such
business. The introductios of such copy, ‘eproduction, or enlarge-
ment does not preclude adrinsicu of the original writing if it is
still in exisrtence,

Similar legislation has been adonptad in 33 states.12 The present Cal-
ifornia provision, by requiring oriy chat the copy be made and preserved
in the ordinary course of business, is broader than the Uniform Act
itself as it was first enacted in California., Former Code of Civil
Procedure Section 19531 required that tae original writing be a business
record. Under Evidence Code Section 1550, the requirement that the
photographic copy be made in *he regular course of business is consid-
ered sufficient to assure the trustworthiness of the copy. If the
original writing is either admissible under any exception to the hearsay
rule or as evidence of an ulrimate fact in the case (E;E;; a will or a
contract}, a photographic copy made 1n the regular course of business ig
a8 admissible as the original.13

In the bugar case,14 the court specifically hald that Evidence Code
Section 1550 did not applv to copies made sclely for purposes of litiga-
tion and indicated that photostatic copies remain only secondary evi-
dence unless and until the Evidence Code 1is broadened along the lines of
the new federal rule as urged by many prominent commentators.l5

.y 11 . s
In People v, Harcus, a Californiz court has indicated its prede~

liction toward admissi>iliiv ~f rcliszble corles zroduced by sophisti-

cated electronic techaniques. The court admitted into evldence a re-

11. <Cal. Stats. 1951, Ch, 346, § 1, as awmended by Cal, Stats. 1853, ch.
294, § 1; 9A Uniform Laws Ann. 534.

12.  9A Uniform Laws Ann. 117 (1267 Supp.).

13. See Comment--Law Revision Commission to Evid. Code § 1550 (West
1966).

14, 41 Cal. 4pp.3d S11, 116 Cal. Rptr, 412 (1974},

15. Id, at 816-817, 116 Cal, Rptr. ar 415,

16. 31 Cal. App.3d 367, 107 Cail. Pprr. 254 (1973).
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recording of a taped conversation which made audible an original tape of
insufficient quality to be understood. Although the court indicated its
inclination to rule that the rerecording was the original made usable,
the orlginal tape itself was also placed in evidence., and the court was
able to hold the duplicate admissible under Evidence Code Section 1510,
The court was thus not required to make a direct holding on the dupli-
cate guestion.

There are a number of reasons supporting the adoption of a rule
similar to new Federal Rule 1003, which would permit admission of "dup-
licates," in California. First, there are many cases in which the
ability to introduce a duplicate would save considerable time and ex-
pense, For example, if the original writing is in the hands of a third
person who is reluctant to part with it, the party seeking its admission
must, under current law, seek to obtain the original by process 7 and
have it available for inspection. The third party would rarely be as
reluctant merely to permit a duplicate to be made. Second, the best
evidence rule often operates as a trap for the unwary attorney who,
having obtained a duplicate which is obviously recognized as reliable by
all of the parties, nevertheless finds that it 1s oblected to and ex-
cluded at trial under the best evidence rule. Third, as previously
noted, a copy which meets the standards of the federal "duplicate” rule
is highly reliable. It is conceivable that the party in possession of
the original document may attempt to perpetrace a deliberate fraud by
use of a false photocopy.18 However, Federal Rule 1003 contains safe~
guards in that the production of the original is required where there is
a genuine question as to its authenticity or when the court has reason
to believe that the use of a duplicate would be unfair, Furthermore, it
should be obvious that a party bent on deliberate fraud is able, under
current rules, to introduce z false copy under one of the exceptions to
the rule, for example, merely by destroying or secreting the original

and testifying thact 1t cannot be found.19

17. Evid. Code § 1502.
18. See C. McCormick, Evidence § 236, at 569 (2d ed. 1972).

19. See Cleary & Strong, The Best Evidence Rule: 4an Evaluation in

Context, 51 lowa L. Rev. 825, 847 (1965-1966).
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The Commission recommends that Section 1500.5 be added to the
Evidence Code to adopt the substance of Rule 1003 of the Federal Rules
of Evidence by providing that a “duplicate"” is not made inadmissible by
the best evidence rule unless a genuine question is raised as to the
authenticity of the writing itself or, in the circumstances, it would be
unfair to admit the duplicate in lieu of the writing itself., The defi-
nition of a "duplicate” should adopt the substance of the definition
provided in Rule 1001(4) of the Federal Rules of Lvidence which requires
that the duplicate be a copy produced by a technique which accurately

repreduces the writing itself.

The Commission's recommendation would be effectuated by enactment

of the following measure:

Evidence Code j 1500.5. Admissibility of duplicates

SECTION 1., Section i500.5 ig added to the Evidence Code, to read:

1500.5. <{a) For purposes of this section, a "duplicate™ is a
counterpart produced by the same impression as the writing itself, or
from the same matrix, or by means of photography, including enlargements
and miniatures, or by mechanical or electronic rerecording, or by
chemical reproducticon, or by other equivalent technique which accurately
reproduces the writing itself,

(b} A duplicate of a writing is not made inadmissible by the best
evidence rule unless (1) a genuine question is raised as to the authen-
ticity of the writing itself or (2) in the circumstances it would be

unfair to admit the duplicate in lieu of the writing itself.

Comment. Section 1500.5 states an exception to the best evidence
rule not now contained in existing California statutes but adopted by
the United States Congress in the Federal Rules of Evidence. Pub, 1,.
No. 33-595 (Jan. 2, 1975). Subdivision (a) defines a "duplicate" in the
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fame terms as does Federal Rule of Evidence 1001(4),
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the original to be presented in court in order for a party properly to
eXamine or cross-examine witnesses, it may be unfair in the circum-
stances to adrdt the duplicate in lieu of the original writing itself.

If a party oppeses introduction of the duplicate on the ground of
unfairness, the court should consider the conduct of the parties in
determining whether it would be unfair "in the circumstances” to admit
the duplicate including, for example, whether or not the parties have
relied on the duplicate either during their dealings prior to litigation
or during the preliminary stages of the litigation or whether or not the
party opposing the introduction reasonably could have been expected to
demand production of the original (see Code Civ. Proc. j 2031) or to use
other discovery procedures to obtain the original.

As 1in all cases involving introduction of a writing, when offering
a duplicate, the proponent of the evidence must authenticate it. See
Evid. Code §§ 1400-1421. In the vast majority of cases, such authenti-
cating evidence will also be sufficient to meet any claim that the
duplicate should not be admitted under Section 1500.5(b). 1If the pro-
ponent of the duplicate is concerned that a challenge to admission
cannot be overcome by the evidence on dauthentication, the proponent may,
for example, be able to obtain a stipulation as to admissibility or to
use the procedure set out in Code of Civil Procedure Section 2033 to
obtain an admission of the genuineness of the original.

If the duplicate contains only a portion of the writing itself or
is in some respect incomplete, and the opposing party indicates that the
entire writing is, or may be, needed for effective cross~examination or
fully to explain the portion offered, the court may require that the
proponent produce at his option either the entire original or an ade-
quate duplicate of the entire writing. See Evid. Code 5 356. Cf.
United States v. Alexander, 326 F,2d 726 (4th Cir. 19643,




